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Staff, and Larry Eckhaus, Esq. for the Staff of the New Hanpshire
Public Utilities Conmm ssion.

| . | NTRCDUCTI ON

On  Friday, Novenber 5, 1999, the Comm ssion concl uded
14 days of hearings of the proponents’ case concerning the
Settl ement Agreenent entered into by Public Service Conpany of
New Hanpshire (PSNH); its parent conpany, Northeast Utilities;
Gover nor Jeanne Shaheen; the Governor’s Ofice of Energy and
Community Services; Attorney General Philip T. MLaughlin; and
certain nenbers of the Staff of the Conmm ssion ("Settl enment
Staff"). The Settlenent Agreenent is offered as a proposal to
resol ve the outstanding matters concerning the restructuring of
PSNH, the Conpany's rates and a nunber of other issues regarding
PSNH. Because of the inportance of this case, and the breadth of
issues that are inplicated by the Settlenent, we extended the
heari ngs four days beyond those originally scheduled in order to
ensure that parties had a full opportunity to exam ne the
W t nesses for the proponents of the Settlenent. |In addition, we
hel d seven evening hearings around the state to take public
comment on the proposed Settlenent.

When we began our consideration of the Settlenent, a
nunber of the parties asked that we continue with hearings on the
pendi ng PSNH rate case, DR 97-059, and on the rehearing of PSNH s
Interim Stranded Costs in the restructuring docket, DR 96-150.

The settling parties opposed this request, and argued, anong
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other things, that it would be unworkable to hold hearings on the
Settlement Agreenent, the Rate Case and Interim Stranded Costs
cases sinmultaneously. Rather than stay our consideration of the
Rate Case and Interim Stranded Costs cases indefinitely, we
decided, in Oder 23,299 (Septenber 16, 1999), that we would stay
t hese cases tenporarily, pending our review of the evidence
presented by the proponents of the Settlenment Agreenent in what
we deened woul d be the first of two possible phases of hearings
in this docket. W determ ned that we woul d deci de whether to
proceed to Phase Il of our consideration of the Settl enent
Agreenment upon the conclusion of the proponents’ case. The
standard we established in Oder 23,299 for naking the
determ nation of whether to proceed to Phase Il requires “the
proponents to prove they have submtted sufficient evidence upon
whi ch the Conm ssion could decide that the proposed Settl enment
Agreenment is in the public interest and consistent with all of
the |l egislative requirements concerning electric industry
restructuring including those contained in RSA 374: F: 3,

RSA 374-F: 4 and Laws of 1999, Chapters 289:3, 289:4, 289:6-8."
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We believe the proponents of the Settlenent Agreenent
have nmet the above-stated burden and therefore we wll nove on to
Phase Il. The proponents of the Settlenent Agreenent have
presented evidence in support of their contention that the
Settlenment neets the requirenents of the restructuring statute,
RSA Chapter 374-F, and wll provide significant benefits for the
State of New Hanpshire. The proponents point to clained
near-termrate reductions of 18.3 percent, divestiture of
generation assets, introduction of conpetition at sone tinme in
m d- 2000, and other benefits they state will flow fromthe
Settlenment. They have presented evidence from 16 witnesses in
support of their clains that the 15 policy principles enunerated
in the restructuring statutes will be net by their proposal, and
that the Settlenent Agreenent is in the public interest.

A nunber of parties have challenged the validity of
t hese clains and have rai sed questions about the underlying
structure of the Settlenent. Parties have questioned whether the
benefits of the Settlenment could not have been achi eved w t hout
this particular proposal, and whether the Settl enent Agreenent
wi |l achieve the goals its proponents claimfor it. Phase |
will give these parties an opportunity to develop their
positions, and present evidence supporting either rejection of

the Settlenent Agreenent, or conditions that non-signatories
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bel i eve nust be attached to any Conm ssion approval of the
Settlenment Agreenent. In that regard, we stress that our
determ nation today is not intended to forecl ose any of the non-
settling parties frompresenting additional evidence on matters
that were raised during the Phase | hearings, or on new matters
not yet explored. Nor is our decision to proceed to Phase Il a
determ nation that the Settlenent Agreenent should be approved.
As we proceed to Phase Il, we will continue our stay of
the rate case and interimstranded cost dockets, as well as the
ot her dockets inplicated by the proposed Settl enent Agreenent.
It has been, and continues to be, unworkable to conduct parallel
proceedings to review the Settl enent Agreenent on the one hand
and on the other hand to litigate these rel ated dockets. Thus,
our concern is to bal ance the conpeting need to give the
Settl ement Agreenent proponents a fair opportunity to denonstrate
why their proposal should be considered with the need to have a
sufficient basis to conclude that the Settl ement Agreenent
produces the best result when taken as a whol e and neasured
agai nst the benchmark of the likely outcones of the cases it

woul d di spl ace.
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The proponents’ evidence is stronger in regard to sone
i ssues than others. Taken as a whol e, however, this evidence is
sufficiently robust that the adm nistration of public policy wll
be served by continuing with our review of the Settl enment
Agreenment. This is so even though it nmeans that the adversary
l[itigation of the underlying dockets, such as the rate case and
InterimStranded Cost case, nust be put aside at l|least until such
tinme as the Settlenent Agreenent is rejected or canceled (e.g.,
by action of the Legislature or the settling parties). At the
sanme tinme, the necessity to have benchmarks agai nst which to
measure the value of the Settl enent Agreenent neans that
non-settling parties will be free, as we have stated in our
earlier procedural order(s), to explore the issues that woul d
have been litigated in those stayed dockets. Thus, our decision
to proceed to Phase Il should not be taken as a decision sinply
to bypass the consideration of the rate and cost issues necessary
for an understanding of the relative nmerits of the Settl enment
Agreenent and reasonable alternatives in the absence of the
Settl ement Agreenent.
[11. CONDI TI ON FOR PROCEEDI NG TO PHASE I |

There is one condition that the settling parties nust
agree to before we can proceed to Phase Il. It requires
preserving the status quo pending conpl etion of our review of the

pr oposal .
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W will require PSNH to agree to designate i nmmedi ately,
to the extent it has not done so already, its divestiture sel
and buy teans, and agree that they will conformto the Code of
Conduct proposed in the Settlenment Agreenent. To the extent
practical and reasonable, such teans should be the sane as the
correspondi ng teans that have handl ed the sal es and purchasi ng
duties for Northeast Utilities (NU) affiliates in other simlar
sales. Qur concern is to ensure that information and insight
into the purchasing process does not mgrate fromaffiliate
per sonnel working on a sales teamor other functions to nenbers
of the buy team for PSNH assets. Such cross-fertilization of
information could give NU affiliates an unfair advantage in
bi ddi ng on PSNH assets. A commtnent of the Conpany to establish
the teans at this point, in keeping wwth the roles such staff
have already perfornmed in simlar sales, and honoring the Code of
Conduct as we proceed to consider the Settlement Agreenent, wll
provi de substantial assurance that this kind of unfair advantage
will not arise during this period.
The Settling Parties nust informthe Comnm ssion in
witing of their position with respect to this condition by close

of busi ness on Monday, Novenber 22, 1999.
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| V. DETERM NATI ON REGARDI NG LANGUAGE PURPORTI NG TO BI ND THE
COMM SSI ON TO THE TERMS OF THE AGREEMENT

This matter relates to a fundanental question
concerning the nature of the agreenent itself — an issue that can
be determ ned wi thout further evidence or argument, turning as it
does on the Conmi ssion’s jurisdiction and authority to approve
the Settlenent Agreenent in its present form and absent which
further consideration of the Settlenent Agreenent woul d be an
exercise in futility.

This concern relates to certain | anguage appeari ng on
page 73 of the Settlenment Agreenent which provides that the
Comm ssion's approval "shall endure so | ong as necessary to
fulfill the express objectives of this Agreenent" and that such
approval "is binding with respect to matters contai ned herein."

The general purpose of this | anguage woul d appear to
restrict the ability of later Comm ssions to alter in any way the
deci sions enbodied in the Settlenent Agreenent once it is
approved. Wth regard to the creation of an irrevocabl e property
right in the receivables that would be used to retire Rate
Reducti on Bonds, should securitization be approved, such a
limtation on future Comm ssions would be appropriate within the
| anguage of the statute creating such a property interest.
However, beyond that unique instance where it is contenplated
that the Legislature would specifically Iimt the Conm ssion's

authority, we reiterate a conclusion we have previously stated in
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a simlar context: "W do not believe we have the authority to
bind the State of New Hanpshire, other state agencies or future
Public Utilities Comm ssions."” Public Service Conpany of New
Hanpshire, 82 NH PUC 21, 24 (1997).

By statute, we are vested with the express authority,
upon notice and hearing, to "alter, anend, suspend, annul, set
aside or otherwi se nodify any order"” we issue. RSA 365:28; see
al so RSA 365:25 (providing that rates authorized by Comm ssion
"shall remain in effect until altered by a subsequent order of
the commssion"). In our view, only the Legislature can divest
t he Comm ssion of powers that the Legislature has specifically
vested in us and our successors.

Beyond the | egal issue, however, |ies an additional
concern. Notw thstanding the recent history of relations between
PSNH and the Conm ssion, utility regulation under New Hanpshire
| aw shoul d normal |y be an exercise of its constitutional police
power, grounded in sound public policy objectives, wthout
contractual (or constitutional Contract C ause) inplications. To
the extent that a regulated utility and its owners have a
reliance interest in any of our determ nations, in alnost al
circunstances the appropriate source of confort should be the
wel | -established principle that our power to alter or anend prior
decisions is subject to limts. See: Appeal of Ofice of

Consuner Advocate, 134 N.H 651, 657-58 (1991) (noting that,
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whi | e RSA 365: 28 should be "liberally construed,” Comm ssion's
reconsi deration or nodification of existing orders "nust satisfy
the requirenents of due process and be legally correct”
(citations omtted)); Appeal of d obal Myving & Storage of New
Hanpshire, Inc., 122 N.H 784, 789 (1982) (because a Conm ssion
order is "an admnistrative decision affecting private rights, it
had the affect of a judgnment to which the principle of res
judicata applies" (citations omtted)). It is time to restore
that kind of normalcy to the relations between PSNH and the
Comm ssi on.

Accordingly, we determ ne that we cannot and will not
approve the above-quoted | anguage as part of the proposed
Settl enment Agreenent, and believe the settling parties have three
options: (1) to renove the offendi ng | anguage fromthe Settl enent
Agreenent altogether; (2) should we ultimtely approve the
Settl ement Agreenent at the conclusion of Phase Il, to accept the
i nposition by the Comm ssion of a condition that will render the
| anguage in question inoperative; or (3) to seek a legislative
remedy of this matter. We note that, with respect to legislative
changes, there may be constitutional |limts to the power of the
Legislature to bind itself in its future exercise of police
powers; plunmbing such limts is a question beyond our
jurisdiction and the scope of this order.

Qur determ nation to proceed to Phase Il is not
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dependent upon the Settling Parties indicating at this tinme which
option it will pursue; we sinply put all parties on notice that
the of fending | anguage is not acceptable, and it will be a matter
that nust be addressed if Comm ssion approval is to be obtained.

As indi cated above, deciding to nove to Phase Il of the
hearings is without prejudice to any of the issues in this
docket, including those that the non-settling parties may wsh to
bring to the Comm ssion's attention. Qur inposition of the
condition we have set forth and the determ nation that certain
| anguage purporting to bind the Comm ssion is unacceptable is in
no way intended to suggest that we may not, at a |later stage in
t he proceedi ng, decline to approve the Settl enment agreenent or
deemit appropriate to require additional conditions or
nmodi fications to the Settlenment Agreenent as a condition of its
approval .
V. CONCLUSI ON

Accordi ngly, subject to the condition and determ nation
outlined above, we find that the settling parties have shown
evi dence that could be sufficient for a Comm ssion to concl ude
that the Settlenent Agreement is in the public interest and
satisfies the requirenents of electric industry restructuring
| egislation. Therefore, we wll proceed to Phase Il of our
revi ew

V. SCHEDULI NG MATTERS
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On Cctober 27, 1999, the parties nmet with the
Comm ssi on General Counsel to discuss scheduling matters as well
as the questions of how to take up the issues of rate design
(which we determned on the record is appropriately deferred to
Phase Il as necessary) and NU s proposed nerger with Consolidated
Edi son, announced just prior to the comrencenent of the Phase |
hearings. The General Counsel, exercising his authority as
presiding officer, recomended that: (1) PSNH be required to
i ntroduce the cost-of-service and associated testinony that it
prefiled in Docket DR 97-059, as updated on Septenber 30, 1998;
(2) that PSNH participate in technical sessions related to the
study on Novenber 8 and 9, 1999, and provide alternate runs of
its cost-of-service study; (3) that PSNH be required to submt
any revisions to its rate-design testinony by Novenber 30, 1999,
all other parties and Staff be permtted to submt rate design
testi nony by Decenber 30, 1999, and any rebuttal testinmony on the
i ssue of rate design be filed by January 10, 2000; (4) that there
be two rounds of discovery on the proposed Consolidated Edi son
merger, with the first set of data requests due by Novenber 8,
1999 and the second on Novenber 29, 1999, with responses due from
PSNH two weeks later in each instance; (5) that any party w shing
to submt testinmony on the proposed Consolidated Edi son nerger
must do so by Decenber 30, 1999, with any rebuttal testinony due
on January 10, 2000; and (6) that the scope of any data requests

and testinony regarding the proposed Consolidated Edi son nerger
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be limted to issues relating to whether section XIV(C) of the
Settlenment Agreenent is adequate to protect the interests of the
State and PSNH custonmers in light of the proposed nerger.

In addition, the settling parties recommended on
Novenber 5, 1999 that in light of the unanticipated extension of
the Phase | hearings it would be appropriate to extend the
deadline for filing Phase Il testinony from Novenber 22 to
Novenber 29, 1999. Data requests woul d be due on Decenber 3,
1999 with responses due on Decenber 17, 1999. On Novenber 8,
1999, the OCA submtted a letter to the Conm ssion objecting to
this proposal with respect to filing date for non-settling
parties' testinony, arguing that, consistent with the current
schedul e, 15 working days should be all owed between the cl ose of
the Phase | hearings and the filing date.

G ven the need to extend the hearings in Phase | a week
beyond our original target date for deciding on whether to
proceed to Phase Il, we wll adjust the schedule for the upcom ng
testinony and di scovery, to allow parties sufficient tinme to
prepare their submssions. Simlarly, in light of our previous
determ nations to require the subm ssion of a cost-of-service
study in this proceeding and all ow consideration of issues
related to the proposed nerger of Con Edi son with NU, additional
adj ustnments of the current schedule are necessary. W therefore
adopt the General Counsel’s recomrended revisions to the schedul e

of proceedings in this docket, with the follow ng changes: As to
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all issues other than rate design and the Consolidated Edi son
merger, non-settling parties' testinony is to be filed on
Novenber 30, 1999, with data requests due by Decenber 6.
Responses to such data requests will remain due by Decenber 17
The testinony, data request and data response filing dates are
all for "in-hand" delivery. This requirenment may be net with
el ectronic delivery as long as a hard copy foll ows via overnight
mail to the active parties. Al non-active parties may be served

by regular mail.
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For the convenience of the parties and other interested

persons, the followng is a summary of the revised schedule for

the proceeding in light of the determ nations nmade above:

First set Data Requests regarding
proposed Merger/ Acqui sition

First set Data Responses
Second set Data Requests
Second Set Data Responses

Non-Settling Parties' Testinony
(AI'l issues except rate design)

Dat a Requests re
Non-Settling Parties' Testinony

Dat a Responses re
Non-Settling Parties' Testinony

Testinmony re Rate Design and
Mer ger/ Acqui sition issues

and Rebuttal Testinony on

all other issues (by any

party in response to any issue
in direct testinony)

Rebuttal Discovery Techni cal Sessions
Subm ssi on of proposed |ist of

order of wtnesses to

Comm ssion and parties

Rebuttal Testinony re Rate Design
and Merger/Acquisition issues

Phase Il Hearings

Briefs

Based upon the foregoing, it

November 8, 1999

Novenber 22, 1999
Novenber 29, 1999
Decenber 13, 1999
Novenber 30, 1999

December 6, 1999

December 17, 1999

December 30, 1999

January 5-6, 2000
January 6, 2000

January 10, 2000

January 10-14, 2000
January 18-21, 2000

Two weeks from end
of hearings

i s hereby

ORDERED, that, subject to the conditions and schedul e
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revi sions enunerated above, the Conm ssion will proceed to Phase
Il of the hearings in this docket in accordance with the
framework previously outlined in O der 23, 299.
By order of the Public Uilities Conm ssion of New

Hanpshire this sixteenth day of Novenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D. DG cco
Assi stant Secretary



